Set up a social enterprise

Introduction

A social enterprise is a business with primarily social objectives whose surpluses are principally reinvested for that purpose in the business or in the community, rather than being driven by the need to maximise profit for shareholders and owners.

Within this definition, social enterprises can take on a variety of legal forms, including:
1. unincorporated associations

2. trusts

3. limited companies

4. Community benefit societies (=businesses that are run to benefit the community and not just a society's members)

5. Community Interest Companies (community benefit societies that can raise capital or sell shares to investors)
6. charitable incorporated organisations (a charity which has legal personality, the ability to conduct business in its own name, and limited liability so that its members and trustees will not have to contribute in the event of financial loss.)

Social enterprises also need to consider whether or not to set themselves up as a charity, which has a number of benefits, including significant tax reliefs, but comes with increased regulation and less flexibility.

This guide outlines the differences between these legal forms.

It is what a business does with its profits that determines whether it is a social enterprise, rather than its specific legal structure.

However, you should carefully consider the various options to ensure that you choose the legal structure that most suits your social enterprise in terms of management style and mission. Although professional advice is not always necessary, it is advisable to seek expert advice before coming to a decision.

1) Unincorporated associations

The unincorporated association form is usually chosen when a number of individuals agree or 'contract' to come together for a common purpose - which may be of a social nature.

How unincorporated associations operate

Unincorporated associations are relatively straightforward to run and cost nothing to set up. They make their own rules for running the organisation and set these down in a democratic constitution. A management committee is elected to run the organisation on behalf of the members (if it has any).

Unincorporated associations do not need to register with or be regulated by either Companies House or the Financial Services Authority. They enjoy greater freedom of operation than a company. For example, they don't have to submit annual returns.

If an unincorporated association has exclusively charitable objects (or aims), and those objects are for the public benefit, it should apply to the Charity Commission to be registered as a charity. All charities must follow the requirements of charity law, and most registered charities must also submit annual returns to the Charity Commission. 

Unincorporated associations may also have trading or business objectives or carry on commercial activities.

Although an unincorporated association cannot own property, it may be able to set up a trust to legally hold ownership of property and assets for the community they are intended to benefit. 
Personal risk

Unincorporated associations have no separate legal identity. This means that their members will have to sign loans and contracts as individuals and carry the risk of personal liability.

This form is unlikely to offer a long-term solution if you intend to sign contracts or expand the enterprise. You should consider incorporation if you intend to:

take on employees

raise finance, apply for grants or open bank accounts

issue shares

enter into large contracts

take on a lease or buy freehold property

This should help you to gain access to a wide range of financing sources that will not put your personal assets at risk.

2) Trusts

A trust is a legal device which governs how assets given by an individual or organisation are to be used. Many organisations, such as those involved in education, healthcare, providing advice and conservation, can be structured as trusts.

How trusts work

Trusts are unincorporated bodies and do not distribute their profits. They are managed by trustees. Trustees do not benefit from the trust, but act on behalf of the community for whose benefit it is set up. Trusts make their own governing rules and have no legal identity of their own.

Trusts have a trust deed which protects their social objectives. This covers the terms under which an individual or organisation is given assets. It also lists the intended beneficiaries and the conditions under which the trust's assets may be used.

As trusts can hold ownership of property and other assets for the community, they can act as sister bodies to unincorporated associations.

Trusts are relatively straightforward and cost-effective to set up. As they have no separate legal identity, the trustees are personally liable for the trust's liabilities. 
Asset locks

Trusts may write an asset lock into their rules to secure assets for their intended community. Some other social enterprises can also do this. 
Charitable trusts

In addition to a non-profit distribution clause and an asset lock, if a trust has exclusively charitable 'objects' - its aims and purposes - and those objects are for the public benefit, it is likely to be a charity, and should (in most cases) apply to the Charity Commission to be registered as a charity.

Development trusts

Development trusts are community owned and led organisations, and do not distribute any profits. They provide a hub of trade or service with the aim of regenerating their local community - eg to develop or manage property, restore buildings or improve the environment.

There is no standard legal form for a development trust. Most register as a company limited by guarantee and in a few cases as an industrial and provident society. Many register as charities. 
3) Limited companies with a social purpose

Company limited by guarantee 

An overview. 
There are legal requirements as to how the structure must operate. The Registrar of Companies is responsible for ensuring that the company complies with the law. The company will be subject to the Companies Acts and other legislation. A company limited by guarantee is a 'corporate body' and, unlike the unincorporated association or trust, has a legal identity of its own. 

Structure. 
A company is a separate legal body which is governed by the Registrar of Companies and is subject to the law governing companies. Documentation must be submitted to the Registrar of Companies on a regular basis. A company is run by its directors. The Memorandum of Association sets out the objects of the company and the powers it has to fulfil its objects. The Articles of Association set out the rules which govern the company's procedures. However, there are limits to this protection. 

Advantages.
● The company has a legal identity of its own. This means that it can own property, enter into contracts, employ people and carry out many other activities. 
● The corporate status of the company protects both directors and members from liability for the company's actions, in most circumstances. 
● Although the directors run the company, the members have ultimate control to elect directors and to call directors to account for certain actions. The members have power to vote to remove a director from office or at least to refuse to re-elect him or her. 
● It is usually easier for a company to borrow money, although personal guarantees may be required from directors or members 

Disadvantages.
● The company must ensure that it complies with company and charitable (if it is also a charity) law. As well as complying with the general law, accounts and other documents must be filed in the appropriate format at the required time. 
● It is a more expensive structure to maintain. There is an annual fee involved in the preparation and audit of accounts. 
● Documentation filed with the Registrar of Companies is available for public scrutiny. 

The limited company is an organisational structure which gives limited liability to its members. Some social enterprises take on the form of a limited company. This is a more accountable form than, for example, an unincorporated association.

Limited companies have an 'objects' clause that sets out the company's aims or purposes. Although these objects can be commercial, if your business is a social enterprise, they may relate to social and/or environmental objectives such as regenerating an area or providing employment and/or training for people disadvantaged in the labour market. Social enterprises that are registered charities must only have objects that the law defines as charitable, such as relieving financial hardship or promoting education.

Types of limited company:
There are two incorporated forms to choose between when setting up a social enterprise as a limited company:

Private company limited by shares (CLS) - shareholders each hold shares in the company. Their liability is limited to the amount unpaid on shares they hold. A public limited company (PLC) differs from a CLS in that its shares can be sold to the general public.

Private company limited by guarantee (CLG) - each of the members gives a guarantee for a certain sum that will be put towards the company's finances if the company is wound up. A CLG cannot raise finance by issuing shares, nor pay dividends to its members.

Registration and costs

All limited companies - including Community Interest Companies (CICs) - must register (incorporate) and file annual returns at Companies House. Limited companies must also submit a set of memoranda and articles of association. A standard incorporation certificate costs £20.

Limited companies, with the exception of CICs, can also be set up as charities if the organisation has exclusively charitable objects and is for the public benefit, and should (in most cases) apply to the Charity Commission to be registered as a charity. However, it is very rare for a CLS to be a charity. 
4) Community benefit societies

Community benefit societies (BenComs) are incorporated industrial and provident societies (IPS) that conduct business for the benefit of their community. Profits are not distributed among members, or external shareholders, but returned to the community. For example, a nursery school might use this form to let staff take part in decision-making.

How BenComs operate

As IPS, some key characteristics of BenComs are as follows:

They are set up with social objectives to conduct a business or trade.

They are run and managed by their members.

They must submit annual accounts.

They can raise funds by issuing shares to the public.

They can be established as charities, providing they have exclusively charitable objects that are for the public benefit, allowing them to raise capital through public grants and charitable trusts. If approved, they're known as exempt charities - reporting to the Financial Services Authority (FSA), not the Charity Commission. 
BenComs are not to be confused with another form of IPS - co-operatives. 
Co-operatives operate for the mutual benefit of their members and may or may not be a social enterprise, depending on their activities and how they distribute their profits. Co-operatives cannot be established as charities. 
BenComs and co-operatives are both regulated by the FSA.

Registration and costs

To register as a BenCom, you must demonstrate your social objectives and your reasons for registering as a society, rather than a company.

It can cost between £40 and £950 to register a BenCom with the FSA - payable each year. The fee depends on the BenCom's assets and whether it registers under self-written rules or FSA-approved rules. 
You should seek legal advice, particularly if creating your own rules.

Adopting or opting out of this structure

A registered company may, by special resolution and under certain circumstances, convert into a registered society. Conversely, members can vote to change the objectives of an IPS and convert it into a company.

Asset locks

Charitable BenComs must have an asset lock. Non-charitable BenComs can apply an asset lock, which protects their assets for the future benefit of the community. BenComs that do so may only convert to a Community Interest Company (CIC). 

5. Community Interest Company (CIC) 

In 2005, a new form of company was created called a community interest companies (CICs), for social enterprises - businesses that use their profits for the benefit of the local community or the wider public.

Note that the consultation on draft regualtions is also now underway, running to 4th January 2005 

CICs offer the certainty and flexibility of the standard company form, but with a new feature - a legal "lock" to ensure that assets and profits will be used for the community interest, not private gain. CICs face fewer legal restrictions than charities and will not get charity-style tax breaks. They are commercial enterprises, competing with other businesses, but for a social aim. 

CICs are: 
● Easy to set up, but subject to an objective and transparent eligibility test; 
● Able to issue shares to raise investment, but the dividends paid on those shares are capped, to protect the "asset lock"; 
● Required to produce annual reports (which are be made publicly available) on how they have pursue their social or community objectives and how they work with their stakeholders; and 
● Allowed to transfer assets to other suitable organisations, such as other CICs or charities.

In addition to the above, there are other possible structures such as Co-Operatives and 'Industrial and Provident Societies,

6) 
What is a charity? 

Most of us refer to 'good works' as charitable. Although this may be true in a very general sense, it is not true in a legal sense and whether or not a project is a charity is a matter of law, not just of its general worth to the community. Unfortunately there is no exact definition of 'a charity'. Some situations are easy to decide, others are more complex. The Charity Commission make the decision as to whether your project is charitable or not.

In order to qualify as a charity an organisation must:
● have 'wholly' charitable purposes - if most of the organisation's activities are charitable but it is carrying out some activities which are not, it will not qualify; 
● be for the benefit of a large number of people. So, for example, if an organisation were set up to benefit one family it would not be charitable; 

Who can apply.
People talk about 'applying for charitable status' as if it were something to decide whether to do or not. The Charity Commission's, and indeed the legislation's, view is that if you are a charity, you have an obligation to register as a charity and submit to the appropriate laws and regulations. If your activities are charitable, whether or not you actually register as a charity, you are subject to the Charities Acts and the regulation of the Charity Commission. Registration is not an optional extra. 

What are the benefits. 
The following are the benefits of being a registered charity:
● As a registered charity you are eligible to apply for certain sorts of funding. Many funders, including businesses, will not give grants to an organisation which is not a registered charity. The reason for this is that they want to know that their money is going to a bona fide organisation. 
● A registered charity is entitled to 80% mandatory rate relief. In addition to this, the local authority rates office has discretion to waive rates completely. 
● You have the comfort of knowing that you are subject to rules and regulations and that the Charity Commission are available to provide assistance if the organisation is in severe difficulties. Although you may feel that this is a pain now, the trustees may be grateful for help if there are problems. 
● You have no choice. If you are a charity and you are entitled to register, you should do so. Please note that if you are very small (your budget is less than £1,000) you do not have to register. 

How do you apply. 
There is a formal application procedure. You should contact the Charity Commission and obtain a Registration Information Pack. This will contain the following:
● Booklets explaining various aspects of setting up and running a charity. 
● An application form. 
● A Declaration to be completed by the Charity Trustees. 

� More info at https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/512916/20160322_CIOConversionConsultationDocumentFINAL.pdf
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